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(=) Berger v. United States, 295 US. 78, 88(1935).

() Id. at 88

(22) See, e.g., JosHUA DRESSLER, UNDERSTANDING CRIMINAL PROCEDURE 32(3% 2002); MONROE H. FREEDMAN & ABBE SMITH,

UNDERSTANDING LAWYERS ETrics 13(4™ Ed. 2010).; Ellen E. Sward, Value, Ideology and the Evolution of the Adversary

System, Inpiana L. J. 301(1989).

() See, e.g., Lord Eldon In Kaufman, Does the Judge Have a Right to Qualified Counsel?, 61 AB.A.J. 569, 569(1975);
United States v. Cronic, 466 US. 648, 655 (1984); DRESSLER, supra note 13, at 33; FRANK SCHMALLEGER, CRIMINAL JUSTICE
Topay: AN INTRODUCTORY TEXT FOR THE 21sT CENTURY 381(2007).

(¥2) See, e.g., James W. Rawlings, Prosecutors Forensic Misconduct: “Harmless Erroy"?, 6 Utan L. Rev. 108, 115(1958).

(%5) Donnelly v. DeChristoforo, 416 U.S. 637, 643(1974).

(%) See Darden v. Wainwright, 477 U.S. 168, 181(1983).



WEEO [RamofEE | & LToi & Tyl

(%) Laurie L. Levenson, Prosecutorial Sound Bites: When Do They Cross the Line?, 44 Ga. L. Rev. 1021, 1029(2010).

() See Generally, Scott M. Matheson, Jr., The Prosecutor, the Press, and the Free Speech, 58 ForoHAM L. REv. 865, 881-
85(1990).

S) Levenson, supra note 18, at 1029.

=) TuE 1887 CoDE OF ETHICS OF THE ALABAMA STATE BAR ASSOCIATION, Section 17 (1887).

R) See Matheson, supra note 19, at 873.
) OERE YR BRFESENPECIRE URXMARIY O S &Y o Ne” By - BEM (o) - B IS -
R

(&) AMERICAN BAR ASSOCIATION, ABA MoDEL CODE OF PROFESSIONAL RESPONSIBILITY, DR7-107 (A)-(E).

(
(
(8) AMERICAN BAR AssociaTiON, ABA CaNONS OF PROFESSIONAL ETHIcs, Canon 20(1908).
(
(3

(8]) See Matheson, supra note 19, at 873-74.

(&) THE PRESIDENT'S COMMISSION ON THE ASSASSINATION OF PRESIDENT JOHN F. KENNEDY, REPORT OF THE PRESIDENT'S
COMMISSION ON THE ASSASSINATION OF PRESIDENT JoHN F. KENNEDY 239(1964) <https:.//www.archives.gov/research/jfk/
warren-commission-report/chapter-5.html>.

(&) Sheppard v. Maxwell, 384 U.S. 333, 360(1966).

(&) Id. at 363.

(&) Nebraska Press Association v. Stuart, 427 U.S. 453, 553(1976).

(%) Id. at 554-55.
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&) Id. at 569-70.

&) Chase v. Robson, 435 F.2d 1059, 1061 (7" Cir. 1970).

&) Chicago Council of Lawyers v. Bauer, 522 F.2d 242, 249 (7" Cir. 1975).
§3) Id. at 249.

&) ABA STANDARDS RELATING TO THE ADMINISTRATION OF CRIMINAL JUSTICE, FAIR TRIAL AND FREE Press 1 (2™ Tent. Draft

(
(
(
(
(
1978) [hereinafter Goodwin Report]. See also, e.g., Lynn Weisberg, On a Constitutional Collision Course: Attorney No-
Comment Rules and the Right to Access to Information, 83 J. CRiM. L. & CRIMINOLOGY 644, 650-51(1992).

Goodwin Report, supra note 36, at 2-3. See also Weisberg, supra note 36, at 651.

Hirschkop v. Snead, 594 F.2d 356, 364 (4™ Cir. 1979).

1Id. at 370.

See Id. at 371-74.

1d. at 373.

AMERICAN BAR AssociaTioN, ABA MobpEL RULES oF ProFessioNAL Conpuct, Rule 3.6(1983).

43 42 41 10 39 38 37

—_— =

Erwin Chemerinsky, Silence is Not Golden: Protecting Lawyer Speech under the First Amendment, 47 EMORY L. J.
859, 884-85(1998).

(F) Gentile v. State Bar of Nevada, 501 US. 1030, 1036(1991) [Kennedy, J. joining by Marshall, ], Blackman, J. & Stevens, J.J.

(2) Id. at 1074[Rehnquist, J. joining by White, J., Scalia, J. & Souter, J.].

(L) Id. at 1075 [Rehnquist, J. joining by White, J., Scalia, J. & Souter, J.].
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(%) Id. at 1048-49[Kennedy, J. joining by Marshall, J., Blackman, J. & Stevens, J.J.

(L) Id. at 1081[O’connor, J., Concurring].

() Id. at 1082[O’connor, J., Concurring].

(B) Id. at 1082[O’connor, J., Concurring].

(i8) See Catherine Cupp Theisen, The New Model Rule 3.6: An Old Pair of Shoes, 44 U. Kax. L. Rev. 837, 853(1996);
Mattei Radu, The Difficult Task of Model Rule of Professional Conduct 3.6: Balancing the Free Speech Rights of
Lawyers, the Sixth Amendment Rights of Criminal Defendants, and Society’s Right to the Fair Administration of Justice,
29 CampeeLL L. Rev. 497, 519-20(2007).

(&8

(f3) Id. Rule 38(c).

(&) Christopher J. Brown, The Worsening Problem of Trial Publicity: Is “New” Model Rule 3.6 Solution or Surrender?,
29 Inp. L. REv. 379, 386(1995).

) AMERICAN BAR AssocIATION, ABA MODEL RULES OF PrOFESSIONAL CONDUCT, Rule 3.6(1983).

N

AMERICAN BAR AssociaTioN, ABA MobpEL RULES oF ProressioNaL Conpuct, Rule 3.6(2002).

N

See Radu, supra note 51, at 521.
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