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The Prosecutor Get The Last Word?, 27 AM. J. Crim. L. 139 (2000).

(8) See Tobin, supra note, at 488 (citing Wills v. State, 669 So. 2d 1090, 1094 (Fla. 1996)).

(&) Berger v. United States, 295 U. S. 78, 88 (1935).

(&) Hurd v. People, 25 Mich. 404, 415-16 (1872). W& 2" Meister v. People, 31 Mich. 99, 101-06 (1875) % [E&kiuQ R
T U LR QHHRV R Q 8wk -2 Q W48 | " Weller v. People, 30 Mich. 16, 22-23 (1874) - [&
HUBRPBCEH <SP H S TR QW= 1@ © %0 Hif © oW BB OIS W I~ R Q I (minister
of justice) 48] VW 3L Q°

(&) See, e.g., People v. Lee Chuck, 20 P. 719, 723 (Cal. 1889). 44" People v. Tufts, 139 P. 78, 81 (Cal 1914) " &&k{u
SERRRNLEHEL NS ERRAI<U RO WVEEERSWE O v 3 SomUn™ o 500

(8) AMERICAN BAR AssoCIATION, ABA CANONS OF PROFESSIONAL ETHics, Canon 5.

(23) Fuller & Randall, supra note 14, at 1218.

(&) Amrrican Bar AssociaTion, ABA Mobper CopE OF PROFESSIONAL ResponsiBiLITY, EC7-13 (1969).

() AMERICAN Bar AssociaTioN, ABA MobpeL RULES oF ProressioNaL ConpuCT, Rule 3.8, comment [1] (1983).

(&) Alschuler, supra note 22, at 635.

&) U.S. ConsTiTutoN, AMEND. V.

(8) See Davis, supra note 22, at 74-75. Q" HNOEHULKLLLINR | HOREUQO IV E-NNN - DY — [RHE|
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(&) THe Act oF Marc 16, 1878, 20 Stat. 30, c. 37.
“That in the trial of all indictments, informations, complaints, and other proceedings against persons charged with the
commission of crimes, offenses, and misdemeanors in the United States courts, territorial courts, and courts-martial, and
courts of inquiry, in any state or territory, including the District of Columbia, the person so charged shall at his own
request, but not otherwise, be a competent witness, and his failure to make such request shall not create any presumption

against him”.

&) Wilson v. United States, 149 U. S. 60, 65 (1893).
&) Id. at 66-68.
) See Twining v. New Jersey, 211 U. S. 78,99 (1908).
) Id. at 106.
) Adamson v. California, 322 U. S. 46, 50-51 (1947).
1d. at 56.

Iy )

Id. at 90 (Black, J. dissenting).

—

Id. at 124 (Murphy. J., dissenting; with whom Mr. Justice Rutledge, J., concurs).
Malloy v. Hogan, 378 U.S. 1 (1964).
Griffin v. California, 380 U. S. 609, 613-14 (1965).
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(R) Id. at 615.
() See Cantrell, supra note 22, at 540.
(8) Doyle v. Ohio, 426 U. S. 610, 617 (1976).
(i3) Id. at 618.
(i3) See, eg., WayNE R. LAFAVE, JEROLD H. ISRAEL, NaNCY J. KING & ORIN S. KERR, CRIMINAL PROCEDURE 1164 (5% ed. 2013):
Cantrell, supra note 22, at 537-39.
(£3) United States v. Johnston, 127 F. 3d 380, 397 (5" Cir. 1997).
(B) Hicks v. State, 525 S. W. 2d 177, 182 (Tex. 1975).
8) State v. Blackman, 38 P. 3d 1192, 1210 (Ariz. 2002).
i8) United States v. Cotnum, 83 F. 3d 487, 500 (7* Cir. 1996).
) See Eberhardt v. Bordenkircher, 605 F. 2d 275, 278 (6% Cir. 1979).
) Lockett v. Ohio, 438 U. S. 586, 595 (1978).
) United States v. Robinson, 485 U. S. 25, 34 (1988).
) U.S. ConstiTuTiON, AMEND. VL.
) 1 EIQREU~eN” RIKBEHS [EHE<CEHEWRTWREE | B CRPRLRELEULSNEUE0R (BEE
A NATAN RN Q) ERFmREQ [RINE®RE (critical stage) | 2= 0 R PQ LIt ISE -0 R0 -
BYn< LI YU R 0n0° See, e.g, Powell v. Alabama, 287 U. S. 45, 57 (1932): Hamilton v. Alabama, 368 U.S. 52 (1961);
White v. Maryland, 373 U. S. 59 (1963); Coleman v. Alabama, 399 U.S. 1 (1970). +$50" {M#{E [EEW< SRRV
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(88) United States ex rel. Macon v. Yeager, 476 F. 2d 613, 615 (3" Cir. 1973).

(Z) E.g. United States v. Liddy, 509 F. 2d 428 (D. C. Cir. 1974); United States v. Williams, 556 F. 2d 65 (D. C. Cir. 1977).

(@) United States v. McDonald, 620 F. 2d 559, 564 (5% Cir. 1980).

(8) U.S. ConsTITUTION, AMEND. XIV.

&) State v. Angel, 972 A. 2d 1207, 1221 (Conn. 2009). See also Henderson v. United States, 632 A. 2d 419, 433-34 (D. C.

1993).

(8) State v. Angel, 972 A. 2d at 1221. See also Martin v. State, 775 A. 2d 385 (Md. 2005).

(8) See generally, Craig L. Montz., Trial Objections from Beginning to End: The Handbook for Civil and Criminal Trials,
29 Pepp. L. Rev. 243, 246 (2002).

(R) See People v. Wilson, 253 N. E. 2d 472 (1% Dist. 1969).

(R) See Wyatt v. State, 491 P. 2d 1098 (Okla. 1971); People v. Matthews, 375 N. Y. S. 2d 919 (1% Dep’t 1969).

(&) Houston v. Estelle, 569 F.2d 372, 377-78 (5% Cir. 1978).
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Bates v. Bell, 402 F. 3d 635, 646 (6™ Cir. 2005).
Id. at 647.
Id. at 647.

—
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GERSHMAN, supra note 22, at 510.

~

See generally, FREEDMAN & SMITH, supra note 11, at 260.
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See generally, Id. at 260; CHARLES W. WoLFRAM, MODERN LEGAL ETHics 146 (1986).

—~
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See generally, AMERICAN BAR AssocIATION, ABA MoDEL RULES oF ProressioNnAL ConpucT, Rule 1.6(2).

—~~
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See generally, AMERICAN BAR AssociaTioN, ABA MopEL RULES oF ProressioNaL ConpucT, Rule 1.7 (a).

United States v. Kirkland, 637 F. 2d 654, 656 (9™ Cir. 1980).

People v. John, 74 A. D. 2d 854, 857 (2" Dep't 1980).

State v. Keenan, 613 N. E. 2d 203, 207 (Oh. 1993).

Bates v. United States, 403 A. 2d 1159, 1163 (D. C. 1979). -2 0 A-2" = DNROKEEE VR ORE LR QER S
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(83) See generally, AMERICAN BAR AsSOCIATION, ABA MobDEL RULES oF PROFESSIONAL CONDUCT, Preamble [5].

(8) United States v. Young, 470 U.S. 1,9 (1970).

&) Berger v. United States, 285 U. S. at 88.
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1d. at 88.

Briggs v. State, 455 So. 2d 519, 521 (Fla. 1984).

Id. at 521.

United States v. Rodrigues, 159 F. 3d 439 (9* Cir. 1998).
Adams v. State, 192 So. 2d 762, 764 (Fla. 1966).

AMERICAN Bar AssociaTion, ABA MobpkeL RuULES oF ProressioNaL ConpucT, Rule 3.4 (e) (1983).

~— N N Y

AMERICAN BAR ASSOCIATION, ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FuUNcCTION, Standard 3-6.8 (b) (5% ed.
2015); AMERICAN BAR ASSOCIATION, ABA STANDARDS FOR CRIMINAL JUSTICE: DEFENSE FuncTion, Standard 4-7.8 (b) (5" ed.
2015). #4497 [<Cm < ERERVERME< © RFE L B0 I K8 (111 ] o[ SH B Q- HRC I B i< Qe
QS VE<LEWIRAERRR Y (A RSS | VR [FEM<BEN<QERNBERL PR OMBU 0 I vEL
BSOS R By S | U 55@° AMERICAN BAR AssocIATION, ABA STANDARDS FOR CRIMINAL JUSTICE:
ProsecuTion Funcrtion, Standard 3-5.8 (b) (3 ed. 1991); AMERICAN BAR ASSOCIATION, ABA STANDARDS FOR CRIMINAL
JusTice: DEFENSE FuncTion, Standard 4-7.7 (b) (3% ed. 1991).

) United States v. Bess, 593 F. 2d 749, 755 (6% Cir. 1979).

&) United State v. Modica, 663 F. 2d 1173, 1178 (2™ Cir. 1981).

) Newlon v. Armontrout, 885 F. 2d 1328, 1342 (8" Cir. 1989).

&) Shurn v. Delo, 177 F. 3d 662, 666 (8% Cir. 1999).
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Lawn v. United States, 355 U. S. 339, 359-60 n. 15 (1958).

United States v. Young, 470 U. S. at 12-13.

109

,\@A

&) Id. at 13.
(28) Mintun v. State, 966 P. 2d 954, 960 (Wyo. 1998).
(2) United States v. Adam, 70 F. 3d 776, 780 (4* Cir. 1995).
(£) United State v. Modica, 663 F. 2d at 1180.
(8) AMERICAN BAR AssOCIATION, ABA STANDARDS FOR CRIMINAL JUSTICE: PROSECUTION FuNcTioN, Standard 3-6.8 (c) (5™ ed.

2015).
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) AMERICAN BAR AssociaTion, ABA STANDARDS FOR CRIMINAL JUSTICE: DEFENSE FuNcTioN, Standard 4-7.8 (c) (5% ed. 2015).
AMERICAN BAR ASSOCIATION, ABA STANDARDS FOR CRIMINAL JUSTICE: DEFENSE FUNCTION, Standard 4-7.8 (d) (5™ ed. 2015).
Viereck v. United States, 318 U. S. 236, 248 (1943).

Calhoun v. United States, 568 U. S. 1136, 1137 (2013).

Id. at 1138.

See Stanley Z. Fisher, In Search of the Virtuous Prosecutor: A Conceptual Framework, 15 Am. J. Crim. L. 197, 231-32
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(1988).

() Berger v. United States, 285 U. S. at 88.

(Z) See U. S. DEPARTMENT OF JUSTICE, UNITED STATES ATTORNEYS MaNuaL, USAMO9-27. 110 (B) .

(=) See, eg. James ]. Duane, What Message are We Sending to Criminal Jurors When We Ask Them to “Send a Message”
with Their Verdict?, 22 AM. CRiM. L. Rev. 565 (1995).

(£) See Mark S. Davies, Enlisting the Jury in the “War on Drugs”: A Proposed Ban on Prosecutors Use of “War on Drugs”
Rhetoric During Opening and Closing Argument of a Narcotics Trial, [1994] U. CHL LecAL Forum 395, 395 (1994).

(=) Crump, supra note 22, at 524.

(£) United Stated v. Donato, 99 F. 3d 426, 432 (D. C. Cir. 1996); United States v. Gartmon, 146 F. 3d 1015, 1024 (D. C. Cir.
1998). 445" LRECEE U RDOR 3 Hn<v [E 0w ] B Q.o D4 ) U OWEIE 1T 0 N Y N iR XIS E
TEiREFTIE S FEEA OV see United States v. Dean, 55 F. 3d 640, 665-66 (D. C. Cir. 1995).

(2) Nash v. State, 683 E. 2d 591, 592 (Ga. 2009).

(8) See United States v. Ramos, 268 F. 2d 878, 880 (2™ Cir. 1959).

(]) See United States v. Ferguson, 935 F. 2d 1518, 1530-31 (7% Cir. 1991).

(8) United States v. Koon, 34 F. 3d 1416, 1444 n. 24 (9* Cir. 1994) .

(8) Id. at 1444. See also United States v. Williarns, 989 F. 2d 1061, 1072 (9% Cir. 1993): United States v. Lester, 749 F. 2d
1288, 1301 (9* Cir. 1984); United States v. Smith, 918 F. 2d 1551 (11% Cir. 1990).

(X) United States v. Miller, 478 F. 2d 1315, 1317 (2™ Cir. 1973).
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(53) See Note[Nature & Consequences], supra note 22, at 958.

(£5) State v. Elbert, 438 S. W. 2d 164, 166 (Mo. 1966). See also State v. King, 334 S. W. 2d 34, 40(Mo. 1960): State v. Marshall,
297 S. W.2d 63,69 (Mo. 1927); State v. Arrington, 375 S. W. 2d 186, 194 (Mo. 1964).

(§8) See Commonwealth v. Patton, 985 P. 2d 1283, 1283 (Pa. 2009).

(8) See, eg., United States v. Metz, 608 F. 2d 147, 158 (5* Cir.1979); Unites States v. Zielie, 734 F. 2d 1447, 1460-61 (11*
Cir. 1984): United States v. Delgado, 56 F. 3d 1357 (11* Cir.1995).

) See Note[Nature & Consequences], supra note 22, at 958; Crump, suprae note 22, at 526-27.

See GERSHMAN, supra note 22, at 496.

~

United States v. Weatherspoon, 410 F. 3d 1142 (5% Cir. 2005).
Brown v. State, 986 So. 2d 270 (Mass. 2008).

Bates v. Bell, 402 F. 3d 635 (6™ Cir. 2005).

Commonwealth v. DeJesus, 860 A. 2d 102 (Pa. 2004).

— ~— ~— ~—

Note[Nature & Consequences], supra note 22, at 958.
See, e.g. Ring v. Arizona, 536 U. S. 584 (2002).

See Commonwealth v. Patton, 985 P. 2d at 1288.
Commonwealth v. DeJesus, 860 A. 2d at 119.

— ~—

George T. Felkenes, The Prosecutor. A Look at Reality, 7 SW L. Rev. 98, 112 (1975).
Id. at 110.
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(Z) Whitney N. Seymore, Jr., Why Prosecutors Act Like Prosecutors, 11 Rec. A. B. City N. Y. 302, 312-13 (1956).

() Fisher, supra note 112, at 225.

(¥) Id. at 225.

(F) Fred C. Zacharias. Structuring the Ethics of Prosecutorial Trial Practice: Can Prosecutors Do Justice?, 44 VANDERBILT
L. Rev. 45,60 (1991).

Id. at 53-54.

Id. at 57.

Dunlop v. United States, 162 U. S. at 498.

= =

FEDERAL RULES OF CRIMINAL PROCEDURE, Rule 52 (a).

~ ~—

See, e.g., James W. Rawlings, Prosecutors Forensic Misconduct: “Harmless Error"?, 6 UTaH L. Rev. 108, 115 (1958).
Donnelly v. DeChristoforo, 416 U. S. 637, 643 (1974).

See Darden v. Wainwright, 477 U. S. 168, 181 (1983).

FEDERAL RULES oF CRIMINAL PROCEDURE, Rule 52 (b) .

See United States v. Olano, 507 U. S. 725, 732 (1993); Johnson v. United States, 520 U. S. 461, 46667 (1997).
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